R 



E C E 1 V M 

AUG 0 2 2004 



D^TnEWaATIONAL PRELIMINARY EXAMINING AUTHORITY 



To: 

MICHAEL J. MALUE 

BLAKELY, SOKOLOFF, TAYLOR & ZAFMAN LLP 
12400 WILSHIRE BOULEVARD — -4---^ 

7TH FLOOR ENTEFiED 

LOS ANGELES. CA 90025 



^^ENT COOPERATION TREATY 

PCX 

WRITTEN OPlNldt^ S T 

AUG "3^004 (PCX Rule 66) AUG 0 4 2004 

.AF/F DiLFT 



STATUS CBEC;^ Mailing ^ .■ onrTyi 

I (day/month/year) Z3 JUL cUU*t 



Applicant's or agent's file reference 
5lSgIPOo5cT 



REPLY DUE 



within 2 months/days from 

t he above date of mailing 

Priority date (day/monfk/yeaf) 



International application No 

PCT/US02/36030 



International filing date (day/month/year) 
07 November 2002 (07. 1 1 .2002) 



International Patent Classification (IPC) or both national classification and IPC 

IPC(7): H04Q 7/20 7/00 H04B 1/00 1/10 and US CL: 340/7. 21 455/450 

Applicant 

BROADSTORM TELECOMMUNICATION. INC. 



02 July 2001 iel^ .2001) 



1. This written opinion is the first (first, etc,) drawn by this International Preliminary Examming Authority. 

2. This opinion contains indications relating to the following items: 

Basis of the opinion 
Priority 



Lack of unity of invention 

Reasoned statement under Rule 66.2 (a)(ii) with regard to novelty, mventive step or industrial applicability; 
citations and explanations supporting such statement 



Certain observations on the international application 

3 The applicant is hereby invited to reply to this opinion. 

When? See the time limit indicated above. The applicam may. b tfuii the nrp i n t iui i u f th .it t imn li m i t, rn t p io^t 

this Authority to grant an ext e nsion. S ee rule 66.2(d). 
How? By submitting a written reply, accompanied, where appropriate, by amendments, according to Rule 66.3. 

For the form and the language of the amendments, see Rules 66.8 and 66.9. 
Also For an additional opportunity to submit amendments, see Rule 66.4. 

For the examiner's obligation to consider amendments and/or arguments, see Rule 66.4 tns. 

For an informal communication with the examiner, see Rule 66.6 
If no reply is filed, the international preliminary examination report will be established on the basis of this opinion. 

4. The final date by which the international preliminary 

examination report must be established according to Rule 69.2 is: 02 November 2003 (02.11.2003) ■ 
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►INION 



Intemanouai ar^^Bpn No. 

PCTAJS02/36030 



I. Basis of the opinion 



1 . With regard to the elements of tiHe intemational application:* 
the international application as originally filed 
the description: 

pages 1^5 „, as originally filed 

pages NONE , filed with the demand 

pages NONE , filed with die letter of 



die claims: 
pages 26-31 



pages NONE 



pages NONE 



pages NONE 



_^ as originally filed 

, as amended (together with any statement) under Article 19 
^, filed with the demand 

, filed with the letter of 



the drawings: 
pages 1-14 



pages NONE 



pages NONE 



as originally filed 

, filed with the demand 

, filed with the letter of . 



I I the sequence listing part of the description: 
pages NONE ^ as originally filed 



pages NONE 



pages NONE 



, filed with the demand 
, filed with the letter of . 



2. m± regard to the language, all the elements marked above were available or ^^^^'^^.^'''''^ 
language in which the kitemational application was filed, unless other^se mdicated vmder this item. 
niSe elements were available or iiimished to this Authority m the foUowmg language ^wmcn 

□ the language of a translation furnished for the purposes of international search (under Rule23. 1(b)). 
n the language of pubUcation of the intemational application (under Rule 48.3(b)). 

□ the language of the ligation furnished for the purposes of intemational preliminary e«mination(under Rules 
55.2 and/or 55.3). 

3. With regard to any nucleotide and/or amino acid sequence disclosed in the intemational application, the wntten 
opinion was drawn on flie basis of the sequoice hsting: 
r~| contained in the intemational application in printed form, 
n filed together with the intemational application in computer readable form. 
I I furnished subsequently to this Authority in written form, 
n furnished subsequently to this Authority in computer readable form. 

□ nie statement that the subsequenfly fumished written sequence Usting does not go beyond the disclosure m the 
intemational application as filed has been fumished. 

□ me statement L the infomiation recorded in computer readable fomi is identical to the wntten sequence hstrngj 

has been famished. 

The amendments have resulted in the cancellation of: 



the description, pages None 
the claims, Nos. None 



1^ tiie drawings, sheets/fig None 

5 □ This opinion has been drawn as if (some of) the amendments had not been made, since they have been considered to go 
beyond the disclosure as filed, as indicated in the Supplemental Box (Rule 70.2(c)). 

. R^lacemem sheets .Hich ha.e beenfumisHed to the receMng Office in response to an invitation under Article 14 are referred to tn | 
this opinion as "originally filed. " 
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V. Reasoned statement under Rule 66.2(a)(u) with regard to novelty, inventive step or industrial appUcability; 
citations and explanations supporting such statmient ■ , ^ 



1. STATEMENT 

Novelty (N) 

Inventive Step (IS) 

Industrial Applicability GA) 



Claims 1-29 



Claims NONE 



YES 
NO 



Claims None 



Claims 1-29 



^YES 
NO 



Claims 1-29 



Claims NONE 



YES 
NO 



2. CITATIONS AND EXPLANATIONS 
Please See Continuation Sheet 
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Supplemental Box 

(To be used wheo tbe space in any of the preceding boxes is not sufficient) 



THe time limit set for response to a Written Opinion may not be extended. 37 CFR 1 .484(d). Any responsereceiyed ater the 
expiration of the time limit set in the Written Opinion will not be considered in preparing the International Prelmimary Examination 
Rqmrt. 



a.L f ?fu 7 S9"STi„ventive step under PCT Article 33(3) as being obvious over MITSURU et al. (JP 06^9922) in 

'''X^'£.^c!£Tu^'f^^^^^^ a p^cess for aHocaUng carriers in a multicarner system. *e Proc«. 2^^^: 
determining I location of a subscriber with respect to a base station; selecting carriers from a band of mufti^rners to aHo^te to 
subscriber according to the location of the subscriber with respect to the base station; allocating selected carriers to the subscrrt^sr (see 
SsttactT Mitsuru L silent to disclose indicating to the subscriber whether or not to adjust transmit power to above its normal 
™?pJtnnre. tJever*^. et al disdoses indicating to the s.*«criber whether or «>t to -^^^^^ST^lnl^^ 
normal tnLmit power nmge (see col. 2. lines 23-27). Therefore, it would have been obvious to one of ordmao' skdl in the art at the 
time the invention was made to modify the above teaching of Harel et al to Mitsuru in order a, . „ 

Regarding claim 6. Mitsuru et al disclose a process for allocating earners m a multicam« sya^ """^^'^u^ ' 
comprising Jl of tlfe limiuti^ns as claimed. Harel et al also discloses sending a command to the subscnber to use either a normal or 
extended power control range based on carrier allocation (see col. 2. lines 23-27). ^^..^w «n«-tral orioritv based 

Regarding claim 1 1. Mitsuru et al disclose an apparatus comprising a earner allocator to determme spectral P"0"^J^ 
on infom^Jn gathered from access requests sent by subscriber units (see abstract)^ Mitsuru et al do 'l;^?^^^,^^'^™^^^'"^^ 
coupled to the 4rier allocator to indicate a power control range for each of the subscriber ""'"Vh 7' ^^^ f^^^^^ 
power control unit coupled to the carrier allocator to indicate a power control range for each of the ^^b^^"^; ""'^ S^^ fy Ae 
23-27). Therefore, it would have been obvious to one of ordinary skill in the art at the ume the invention was made to modify the 
above teaching of Harel to Mitsuru in order to improve signal quality. „„„ „f c„K«.riher units 

Regarding claim 17, Harel et al also discloses wherein the power control units commands at least one of the subscriber units 
to extend the power control range of the subscriber (see col. 2, lines 23-27). ^ . ...Kc^wiwrc mmnri«no 

Regarding claim 22. Mitsuru el al disclose a method for communicating between a base station and subscribers comprising 
selectively allocating one or more carriers of a band to a subscribers in a multi-carrier system based on ""!^'"f *^ 

adjacent channel , wherein one or more subscribers closer to a base station are allocated earners closer to the band Mlges of *e 
operating chamiel and one or more subscribers further from the base station are allocated carriers '^^^'''^^^^'^'^^^^^^ 
channel (see abstract). Mitsuru et al are silent to disclose comparing interference to adjacent channel leakage power with output power 
of a subscriber. However. Harel et al discloses comparing interference to adjacent channel leakage power w.tf, output powe^^^^^^ 
subscriber (see col. 2. lines 23-27). Therefore, it would have been obvious to one of ordinary skill m the art at the time the mvennon 
was made to modify the above teaching of Harel et al to Mitsuru in order to improve signal quality. 

Regarding claims 23-29. the method of MITSURU et al in view of Harel et al also disclose wherein the adjacent channd 
leakage power the FCC Adjacent Channel Leakage Power (ACPR); the carrier being allocated comprise orthogonal frequency-^yision 
multiple access carriers; each carrier being allocated comprise a cluster of orthogonal frequency-division multiple access earners, at 
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least one of the one or more carriers comprises a spreading code and flie multi-carrier system comprises a code-di*ision multiple- 
access system; at least one or more carriers comprises an antenna meam in a space-divirion multiple access qrstem: wterem Oie 
multicarrier system comprises a wireless system; the multicarrier system comprises a cable system (see col. 2. Imes 1-67 of Haieij. 

aaims 2,3.12. 14-16 and 18-21 lack an inventive step under PCX Article 33(3) as being obvious over the prior art as applied in the 
immediately preceding paragraph and further in view ofDent (US Patent Number 6061568). ti i 

Regarding daims 2 and 3. Mitsuru et al disclose a process for allocating carriers in a multicamer system modified by Harel 
comprising all of the limitatioiis as claimed. They are silent to disclose wherein the cIosct the subscriber is to the base staooii the 
farther away the selected carriers are ftom the center of the band; and wherein selecting carriers from the band of mufti-carners 
comprismg selecting carriers closer to or at the center of the band when the subscriber is fer away from the tase steidon; and selectmg 
carriers farther away from the center of the band when the subscriber is close to the base station. However. D«it disdosM 
communication signals are allocated such that high power signals are positioned near the center of a given frequency band, whfle low 
power signals are positioned near frequency band edges (see col. 3. lines 1-5). It is apparent tlutt ^^eremte closer the a*s<^ is 
to the base station die fartiier away the selected carriers are from the center of the band; and when the subscriber is far away from the 
base sution. die mobile needs to be allocated high power signals; when die subscriber is close to the base suaon. the mobde oiJy 
needs to be allocated low.power signals. Therefore, it would have been obvious to one of ordinary skill m the art at the time the 
invention was made to modify die above teaching of Dent to Harel et al and Mitsuru in order to improve signal ^*ty- 

Regarding claim 12. Mitsuru et al disclose a process for allocating carriers in a multicamer system modified by Harel 
comprising all of the limitations as claimed. They are silent to disclose wherein die carrier allocator allocates earners at edges of a 
band to die nearest subscribers. However, Dent discloses communication sigmils are allocated such diat high P"*?^ j'S^'f f« 
positioned near die center of a given frequency band, while low power signals are position^near ^^-^^^^^^^^^^ 5°^^^ 
toes 1-5). It is apparent diat wherein the closer tiie subscriber is to the base station die fartiier away the sele^ earners .^o^ die 
center of die bandfand when tiie subscriber is far away from die base station, tbt mobile needs to be Jdlo«ted high l»v«r^ s^s. 
when die subscriber is close to die base station, die mobile only needs to be allocated low power signals. 

been obvious to one of ordinary skill in die art at die time die invention was made to modify die above teachmg of Dent to Harel et al 

and Mitsuru in order to improve signal quality. ... . „„H:f.»H k« h,«.i 

Regarding claim 14. Mitsuni et al disclose a process for allocating earners m a multicamer system modified by Itoel 
comprising Mat tte limitations as claimed. They are silent to disclose wherein die carrier allocator momtors al ocat.on of the earners 
and ^ically reallocates carriers to subscribers. However. Dent discloses wherein die carrier allocator ^^^^^f ^'"f;"'" f 
carriereTd dynamically reallocates carriers to subscribers (sec col. 3. lines 1-5). Therefore, it wouW have been f^T^ '^^^^^ 
Sdinary skill inTe art at die time die invention was made to modify die above teaching of Dent to Harel et al and Mitsun. m order to 

improve communication signals are allocated such tiiat high power signals are positioned 

near die center of a given frequency band, while low power signals are positioned near fn^uency band edges 3. 1J>- « 

is apparem diat wherein die closer die subscriber is to the base station die farther away die selected earners are from the center of die 
bandi and when die subscriber is far away from die base station, die mobile needs to be allocated high power signals; when die 
subscriber is close to die base station, the mobile only needs to be allocated low power signals. 

Regarding claim 16. Dem also discloses communication signals are allocated such diat high power signals are positioned 
near die center of a given frequency band, while low power signals are positioned near frequency band ^B^^^o^-^- l!!" riw 
is apparent diat Denf disclose wherein die carrier allocator reallocates carriers fardier froiB die center of die band when a subscriber 

moves closer to the base station. ... j. • j- ,^.y^rr>if onH thf 

Regarding claims 18-21. Mitsuni et al disclose a method comprising a subscnber sending an indicauon to transmit, a^id die 
subscriber receiving an indication of carriers selected based on distance of die subscriber from ^^down 
subscribers die carriers for use in communicating widi a base station (see abstract). Mitsuni are silent to disclose dnvmg up or down 
subscriber transmit power depending on a location of die subscriber in relation to a base station. However, Dent tl'scwses 
communication sigi^ls are allocated such that high power signals are positioned near die center of a given fr^q^^^cy band whde low 
power signals are positioned near frequency band edges (see col. 3, lines 1-5). It is apparent duit Dent 

subscriber transmitpower dependmg on a location of the subscriber in relation to a base station: receiving a power control command 
from base station and wherein die subscriber drives up or down die subscriber transmit power base on; receiving a command to use 
eidier a nonnal or extended power control range based on die earners allocated; and transmitting at a higher power while 
simultaneously meeting FCC ACPR emission requirements. Therefore, it would have been obvious to one of ordinary skill m Ae art 
at die time the invention was made to modify die above teachmg of Dent to Harel et al and Mitsuni in order to improve signal quality. 

Claims 4-5 lack an inventive step under PCT Article 33(3) as being obvious over die prior art as applied in ^^^^^^P"^""^ 
paragraph and f\irther in view of Lindiodi et al. (US Patent Number 5887245) and still m view of Kotem et al (US Patent Number 
5734967). 

Regarding claim 4. Mitsuni et al disclose a process for allocating earners in a multicarrier system modified by Harel 
comprising all of die limitations as claimed. They are silent to disclose receiving a request from a subscriber; calculating a time delay 
and a padi loss associated widi die subscriber; and detennining transmit-power requirements for die- subscriber based on die time 
delay and die path loss. However, receiving a request from a subscriber is well k now in die art. And Kotzm et al disclose relationship 
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between transmit power, path loss and time delay (see col. 5. lines 54-67); and Lindroth et al discloses determining tjansmit power 
based on path loss (see col. 4. lines 10-21). Therefore, it would have been obvious to one of ordmary skiU m the art at the tmae the 
invention was made to modify the above teaching of Lindroth and Kotzin to Harel et al and Mitsuru m order to "nprove s^nal^ quality. 

Regarding claim 5, Mitsuru et al disclose a process for allocatmg carriers m a multicamer system modified by Harel, 
Lindroth and Kotzin comprising all of the limitations as claimed in claim 4. They are sUent to disclose determining transmit power 
requirements is further based on signal-to-noise-plus^interference ratio. However. Jalali et al disclose determinmg transnait power 
requirements is further based on signal-to-noise-plus-interference ratio is well know in the art (see abstract). Therefore, it would have 
been obvious to one of ordinary skill in the art at the time the invention was made to modify the above teachmg of Jalahi to Lindroth. 
Kotzin and Harel et al and Mitsuru in order to determine signal quality. 

Claim 7 lacks an inventive step under PCT Article 33(3) as being obvious over the prior art as ^lied in the immediately precedmg 
paragraph and further in view of Hakkinen et al (US Patent Number 6226320). ^.^ ^ w u i 

Regarding claim 7, Mitsuru et al disclose a process for allocating carriers in a multicamer system modified by Harel 
comprising all of the limitations as claimed. They are silent to disclose adjusting a power control setting for the subscriber at the tose 
station. However. Hakkinen et al disclose adjusting a power control setting for the subscriber at the base station (see l» 1"^^^" 
45). Therefore, it would have been obvious to one of ordinary skill in the an at the time the invention was made to modify the above 
teaching of Hakkinen ^ al to Harel et al and Mitsuru in order to improve signal quality. 

Claims 8-10 and 13 lack an inventive step under PCT Article 33(3) as being obvious over the prior art as aw>li^ ^i^%^?^^j!SL 
preceding paragraph and further in view of Hakkinen et al (US Patent Number 6226320) and still m view of Take (US Patent Number 

6477158).^^ claim 8 Mitsuru et al disclose a process for allocating carriers in a multicarrier system modified by Harel and 

Hakkinen comprising all of the limitations as claimed in claim 7. They are silent to disclose assigning a spectral pnority code to the 
subscriber based on whether the subscriber is near to or far from the base station, and wherein carrier allocation occurs based onthe 
spectral priority code. However, Take discloses assigning a spectral priority code to the subscriber based on whether the subscriber s 
neaTto or far from the base station, and wherein carrier allocation occurs based on the spectral priority code (see col. 7 lines 30-40). 
Therefore, it would have been obvious to one of ordinary skill in the art at the time the invention was made to modify the above 
teaching of Take to Hakkinen el al. Harel et al and Mitsuru so that high power signals are assigned to subscnbers far away from trie 

base station. ..^ , , „ . - 

Regarding claim 9 Mitsuru et al disclose a process for allocating carriers m a multicarrier systan modified by Harel and 
Hakkinen and Take comprising all of the limitations as claimed in claim 9. They are silem to disclose allocating carriers at*f waiter 
of the band to the subscriber when the subscriber is assigned a first predetermined spectral prionty code. However it would have 
been obvious to one of ordinary skill in the art at the time the invention was made to provide allocating carriers at the center ot the 
band to the subscriber when the subscriber is assigned a first predetermined spectral priority code so that reserve high power signals 
are reserved for subscribers far away from the base station in order to improve the quality of signal. j i. u i h 

Regarding claim 10, Mitsuru et al disclose a process for allocating carriers in a multicarrier system modified by Harel and 
Hakkinen and Take comprising all of the limitations as claimed in claim 9. They are silem to disclose allocaung carriers adjacent to 
carriers at the center of the band to the subscriber when the subscriber is assigned a-second predetermined spectral priority code Aat is 
of a lower priority than the first predetermined spectral priority code. However, it would have been obvious to ""^^ ''/^''^jj;" 
the art at the time the invention was made to provide allocating carriers adjacent to carriers at the center of the bwid to the subscriber 
when the subscriber is assigned a-second predetermined spectral priority code that is of a lower priority than the first predetermined 
spectral priority code so that reserve high power signals are reserved for subscribers far away from the base station m order to 
improve the quality of signal. 

Regarding claim 13. the apparatus of MITSURU et al in view of Harel et al does not disclose wherein the carrier allocator 
classifies subscribers into groups and allocates carriers to each of the subscribers based on the priority group in which each of the 
subscribers resides. However. Hakkinen et al disclose wherein the carrier allocator classifies subscribers into groups and allocates 
carriers to each of the subscribers based on the priority group in which each of the subscribers resides (see col. 7. lines 3U-4U). 
Therefore it would have been obvious to one of ordinary skill in the art at the time the invention was made to modify the above 
teaching of Take to Hakkinen et al. Harel et al and Mitsuru so that high power signals are assigned to subscribers far away from the 
base station. 
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